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Occupation Right Agreements 

Purchasing an Occupation Right Agreement (ORA) 

at a retirement village is a big decision, and it can be 

a daunting task reviewing all the paperwork that 

villages are required to provide to you. Set out below 

is a brief overview of the more salient aspects of life 

within a retirement village.  

A retirement village is governed by the Retirement 

Villages Act 2003 (“the Act”). This Act protects 

residents and the village by providing a legal 

framework in respect of financial reporting, regulation 

and monitoring, oversight provisions and the security 

and protection of rights. All retirement villages must 

be registered; you can check that your intending 

village is registered via the Companies Office 

website. 

Most villages use a contractual licence to occupy, this 

is not the same as owning a freehold house; you have 

no legal interest in the village or the land. However, 

some villages do offer unit title ownership and the 

usual body corporate rules will apply. 

Retirement villages will not allow your family trust to 

be noted as the owner; you must enter into the 

licence personally. Where an ORA is held jointly, 

upon the passing of one owner, the ORA will transfer 

to the surviving joint owner automatically. That said, 

if you are a blended family, you may wish to consider 

how you are going to hold the ORA particularly if 

there is unequal contribution of funds towards the 

purchase price of the ORA. Some retirement villages 

will provide a one-page document of ‘Directions as to 

Payment’ of the sale proceeds once the ORA has 

been terminated. This will sit behind the ORA. All 

retirement villages will ask that you confirm you have 

a valid will in place (they do not need to see a copy  

 

of this). They will also require you to have an Enduring 

Power of Attorney in place for both Property and 

Personal Care and Welfare (they will need to see copies 

of these). 

Each retirement village has a form of ‘Deferred 

Management Fee’ which is your contribution to the 

overall running of the village including management, 

your villa/unit and the amenities that are provided by the 

village. This fee is only paid on the termination of your 

ORA. This means your estimated financial return on 

termination of your ORA is going to be less the deferred 

management fee – which can vary from village to village 

but can be around 25% of the initial purchase price.  

By way of an example, if you purchased your ORA for 

$650,000, and your deferred management fee is a 

maximum of 25%, the amount you will pay to the village 

upon termination of your ORA will be $162,500. Some 

deferred management fees accrue over periods of 2, 3, 

5, or even 10 years, each ORA is different and your 

lawyer will know to carefully review this provision. 

On top of the purchase price for your ORA, there will 

also be weekly fees to pay and/or a service charge fee 

– depending on what type of care you need.  

Once you have met with your lawyer, received legal 

advice and signed 

your ORA, you will be 

provided with a 15 

working day cooling 

off period, which is 

covered under the Act. 

This period of time can 

differ if your unit/villa is 

still to be built.

Residential Land Withholding Tax – When and who pays it? 

Residential Land Withholding Tax 

(RLWT) was introduced in July 2016. 

This is where lawyers and 

conveyancing agents acting for an 

offshore person in a residential sale 

will withhold the RLWT and pay it 

directly to the Inland Revenue 

Department.  

If the vendor is not an offshore person and the sale 

of the residential property happens within bright line 

test period (either 5 or 10 years depending on date of 

purchase) of obtaining the property where the house 

does not qualify as a “main home”, this sale will be 

subject to tax also. There does not have to be a 

dwelling on the section for the sale to be taxed, it can 

be any residential sale.  

An offshore person is typically a company, 

partnership or trust that was not formed in New 

Zealand or can also be a person who 

is not a New Zealand citizen and does 

not have a New Zealand residence 

visa. An offshore person can, however, 

also be a New Zealand citizen who has 

not visited New Zealand within the last 

three years or a residence visa holder 

who has not visited New Zealand 

within the last 12 months. Certain companies, 

partnerships and trusts could also be offshore 

persons if directors, shareholders, partners, trustees, 

appointors, or beneficiaries of the entity are living 

outside of New Zealand.  

RLWT is collected prior to the funds from a sale 

reaching the recipient. Where there is a failure to pay 

RLWT, the sale itself would not be held up, but 

monetary penalties would be imposed on the 

withholding agent.  
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The amount of RLWT that is to be paid is the lesser 

of either 33% of the vendor’s profit, or 10% of the 

gross sale price. It is important to note that the 

amount withheld is not a final tax and the vendor is 

eligible to file a tax return to claim back any overpaid 

tax on the transaction. 

It is, however, possible to be exempt to RLWT. If you 

are a developer and have provided an acceptable 

security to the IRD and met all of your tax obligations, 

you may be eligible for exemption. As well as this, if 

the vendor is an offshore person that is disposing of 

their main home, they may also be exempt. 

When completing a residential sale that falls within 

the criteria of the Brightline test, you will need to fill 

out a RLWT declaration. This requires information 

such as your details, whether or not you are 

associated with the buyer and whether or not you are 

an offshore person.  

If you are an offshore person, you will need to fill out 

the applicable section, which includes information 

such as your share of the property being disposed of 

and why you may not be subject to RLWT; such as 

having an exemption certificate, where the transfer is 

due to the settlement of relationship property or the 

disposal of the property is by an estate upon the 

death of a person.

Changes to the Fair Trading Act 

The Fair Trading Amendment Act 2021 

came into force on 16 August 2022. The Act 

has been introduced to put in place new 

protections against unfair practices, by 

extending the protections against unfair 

contract terms under the Fair Trading Act 

1986 and prohibiting unconscionable 

conduct. 

The types of contracts that are captured 

under the Amendment Act include terms of 

trade and independent contractor 

agreements. A contract is subject to the amendments 

under the new Act when it is in standard form, a trade 

contract, or a small contract.  

A standard form contract is one where the terms of 

the contract have not been substantially negotiated, 

for example a template-based contract. A trade 

contract is a business-to-business contract where the 

parties to the contract are involved in trade. 

A contract is considered to be a small 

contract where the trading relationship has 

an annual value of less than $250,000 

including GST at the time the trading 

relationship begins. 

Under the Amendment Act an unfair term 

is one which creates an imbalance 

between the rights and obligations of the 

parties, is unnecessary to protect the 

legitimate interests of the party who would 

benefit from the term and causes detriment to one of 

the parties if applied, enforced, or relied upon. 

A court cannot determine a term to be unfair if the 

term defines the matter of the contract, sets the 

upfront price payable under the contract or is required 

or expressly permitted by an Act. When the court 

makes a decision regarding a term, they must 

consider the transparency of such term alongside the 

contract as a whole. If a court finds a term to be 

unfair, it must be remedied or removed. If the 

business does not address the unfair contract term, 

they may face fines of up to $600,000, or $200,000 

for an individual.  

The Amendment Act also prohibits traders from 

behaving unconscionably. There is no definition of 

unconscionable conduct in the Act. This was to avoid 

limiting the circumstances in which this protection 

could be relied upon.  

However, section 8 of the Act contains a non-

exhaustive list of factors to assess whether conduct 

is unconscionable. This includes the following: 

 the relative bargaining power of the trader; 

 the extent to which the parties have acted in good 

faith; 

 whether the affected person was reasonably able 

to protect their own interest; or 

 whether there was undue influence. 
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If the court finds that a company has acted 

unconscionably, it may face fines of up to $600,000, 

or $200,000 for an individual. 

In summary, businesses that use standard form small 

trade contracts are affected by the recent changes as 

a result of the Fair Trading Amendment Act. It is 

essential that businesses ensure their standard form 

contracts are compliant. 

Snippets 

Further thoughts on workplace bullying 

The role of the Employment 

Relations Authority (ERA) and 

the Employment Court (EC) is 

more critical than ever in 

defining and addressing 

workplace bullying.  

As more cases surface, the definition of what is 

bullying becomes clearer as opposed to what is 

merely criticism or feedback. 

The ERA and the EC are the combined force that 

brings all the workplace bullying strands together. 

There are a number of pieces of legislation that all 

seek to address the bullying from different angles and 

aspects. The big three are the Employment Relations 

Act, the Human Rights Act and the Health and Safety 

at Work Act. 

Bullying is persistent, ongoing behaviour which is not 

considered reasonable. It may also involve 

harassment, including sexual harassment.  

Human rights are part of the bigger picture, as is 

workplace health and safety, as the stress created by 

workplace bullying can affect the employees’ general 

health and wellbeing. 

The ERA and the EC have the opportunity to place 

the potential bullying actions in a workplace context. 

Employers must be on the watch for bullying, for even 

if they are unaware it is happening, they can still be 

held liable along with the bully or bullies. 

If you suspect bullying in your workplace in your 

capacity as an employer or are on the receiving end 

of the unacceptable behaviour as an employee, your 

legal adviser can assist you with the best course of 

action.

Executors and trustees of a will 

All wills need executors and trustees. While there 

may be more than one of them, the executor and 

trustee is usually the same person in a will. This has 

not always been the case and the roles remain 

complementary and different. 

The executor role is usually related to the 

coordinating and finance arrangements for and with 

the deceased’s family: whether he or she was to be 

buried or cremated, reviewing the will content and 

progressing to carry out the deceased’s wishes, 

probating the will if necessary, and selling or 

managing Estate assets as appropriate. 

The trustee role links to the trusts created under the 

will in question. These trusts are called testamentary 

trusts. The trustee controls and administers these 

trusts. For example, if a capital asset or amount is left 

to a beneficiary in a will who is a minor at the date of 

death of the deceased, and the minor beneficiary is 

unable to unconditionally receive his or her benefit 

until attaining a certain age, such as 25 years old, 

then a testamentary trust is created from the will with 

the appointed trustee administering that amount, until 

the minor attains 25 years. 

As mentioned, the same person tends to handle both 

roles with the support of the Estate lawyers, 

accountants and financial advisers. However, with 

the skill sets being different, when undertaking the 

appointment of executor and/or trustee the person 

should ensure the role is carried out in close liaison 

with their legal advisors”. 

 

If you have any questions about the newsletter 

items, please contact me, I am here to help.  

All information in this newsletter is to 
the best of the authors' knowledge true 
and accurate. No liability is assumed by 
the authors, or publishers, for any 
losses suffered by any person relying 
directly or indirectly upon this 
newsletter. It is recommended that 
clients should consult a senior 
representative of the firm before acting 
upon this information. 


